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Appeal No: V2/7-15,17-26/EAZ/GDM/2021 .

:: ORDER-IN-APPEAL ::

The Deputy Commissioner, CGST Gandhidham Urban Division, Gandhidham

has filed following appeals on behalf of the Commissioner, Central GST & Central °
Excise, Gandhidham (hereinafter referred to as “Appellant Department”) in

pursuance of the direction and authorization issued under Section 84 of the

Finance Act, 1994 (hereinafter referred to as ‘Act’) against Orders-in-Original
No. 20-41/ST-TPD/AC/2020-21 dated 17.3.2021 (hereinafter referred to as .
‘impugned orders’) passed by the Assistant Commissioner, CGST, Gandhidham
~Urban Divisioh, Gandhidham (hereinafter referred to as ‘adjudicating authority’)

in the case of parties mentioned in Table below (hereinafter referred to as

‘Respondents’) :
Sl. Appeal No. Name of party Show Cause | Service Tax
No. {M/s) | Notice No. and | involved
date (Amount in
Rs.)
1| 2. 3. 4. 5.
1. V2/7/EA2/GDM/| Bimalsinh SCN/271/TPD/ | 3094174 /-
2021 ' Mahendrasinh - (Unregistered)
Jadeja /2020-21 -
(M/s Shital dated 22-12-
" | Roadlines) 2020
2. V2/8/EA2/GDM/| Teekmaram SCN/497/TPD/ | 769103 /-
2021 Purkharam 2020-21 dated '
B Choudhary 03-12-2020
3. V2/9/EA2/GDM/| Agrawal Cargo SCN/500/TPD/ | 4002047 /-
' 2021 Carriers 2020-21 dated
: 03-12-2020
4. |-V2/10/EA2/GDM| Paresh Jethanand | SCN/506/TPD/ | 2426335 /-
/2021 Ladhar 2020-21 dated
03-12-2020
5. V2/11/EA2/GDM| Paresh Jethanand | SCN/511/TPD/ | 1829958 /-
12021 Ladhar (HUF) 2020-21 dated
- 03-12-2020
6. V2/12/EA2/GDM| Dhanpati Somchand | SCN/537/TPD/ | 1011241 /-
' /2021 Shah ' 2020-21 dated
: | 03-12-2020
7. V2/13/EA2/GDM| Kanabhai ~ .|'SCN/538/TPD/ | 987419 /-
/2021 Bhachubhai Ahir 2020-21 dated
' (HUF) 03-12-2020
8. V2/14/EA2/GDM| Mahesh Tirathdas | SCN/552/TPD/ | 746999 /-
12021 | Mithwani 2020-21 dated
04-12-2020 -
9. V2/15/EA2/GDM| Laxminarayan | SCN/553/TPD/ | 743445 /-
12021 Khatwa | 2020-21 dated
' 04-12-2020
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10. §| V2/17/EA2/GDM| Shree Chamunda S.CN/557/TPD 723442 /-
12021 Roadlines -1 /2.020-21
‘| dated 04-12-
2020
11. .V2)18IEA2/GDM Kanaiya Lal SCN/559/TPD/ | 709302 /-
12021 Kodarani 2020-21 dated
04-12-2020
12. | V2/19/EA2/GDM| Bharat Kanabhai SCN/584/TPD/ | 564332 /-
12021 Ahir 2020-21 dated
. 04-12-2020
13. | V2/20/EA2/ Prakash Tirathdas | SCN/594/TPD/ | 521389 /-
GDM/2021 Mithwani 2020-21 dated
04-12-2020
{ 14. | V2/21/EA2/GDM| Govind Bacha Bava SCN/639/TPD/ | 394177 /-
/12021 2020-21 dated ' .
07-12-2020
15. | V2/22/EA2/GDM{ Naranbhai Kanabhai SCN/643/TPD/ | 391615 /-
12021 Ayar (HUF) 2020-21 dated
- : | 07-12-2020
16. | V2/23/EA2/GDM| Vinodkumar | SCN/672/TPD/ | 307501 /-
/2021 Fundanlal Sharma 2020-21 dated
-1 08-12-2020
17. | V2/24/EA2/GDM| Hasmukh Hamir 5CN/715/TPD/ 1623934 /-
/2021 Chaiya- 2020-21 dated
09-12-2020
18. | V2/25/EA2/GDM| Kankuben Karshan | SCN/716/TPD/ | 1445363 /-
/2021 | Chaiya ' 2020-21 dated
| 09-12-2020 C )

1.1 Since issue involved in above appeals is common, all appeals are taken

up together vide this common order.

2. The facts of the case, in brief, are that the Respondents were engaged
in providing services. On scrutiny of information received from the Income Tax
Department, it was found that the Respondents had earned income for
providing services during the F.Y. 2014-15. However, the Respondeni:s were not
found registered with Service Tax Department. To ascertain whether the
services provided by the Respondents were liable to service tax or not, the
Respondents were asked to furnish'.relev'ant information / documents. Since, no
was received from Respondents, service tax was determined on the

response

el

o,
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Appeal No: V2/7-15,17-25/EA2/GDM/2021

basis of information received from the Income Tax Department. = -

2.1 The Show Cause Notices as mentioned 1nColumn No 4'of Table above
were issued to the Respondents for demand and recovery of service tax
mentioned in Column No. 5 of table: above under prowso to Sectlon 73(1) of the -

Act, along with interest under Sectton 75 It was also proposed for 1mposmon of
penalty under Sections 77 and 78 of the Act

-_2 2 The above Show Cause Not1ces were adJud1cated by the adjudicating

authority vide the impugned orders who dropped the demand The Adjudicating
authority, after scrutiny of Form 26AS Transportatlon bllls & Transportation
ledgers for the FY 2014 15 and declaratlons of GTA 1n cases where transport
vehicles were provided on hire ba51s to other GTA came to conclusmn that the
Respondents had rightly availed the beneﬁt of Nottftcatlon No 25!2012 ST dated
20.6.2012 and NOtIflCatIOl'l No 30/2012 ST dated 20 6 2012

3. The 1mpugned order was rewewed by the Appellant Department .and
appeal has been filed on the grounds that o R
(i)_ The 1mpugned order passed by the ad]udlcating authonty is not
correct, legal and proper. . R

' .(Iii) The adJud1cat1ng authorlty simply drawn conclusmn that benefit of
Exempt1on Notification No 25/2012 ST dated 20.6:2012 and Notification

" No. 30/2012-ST dated 20.6.2012 were ava1lable to partles w1thout giving
any f1nd1ng and without spec1f1cally ment1omng who were GTA and who

“had pro\nded only vehicle on hlre to GTA ‘and_ whether the service
rec1p1ents were falling under spec1f1c person mentloned under - Rule

- 2(d)(1)(B) of the Service Tax Rules 1994 and under . the persons
mentioned at para 1A(ii) of Notlfu:atlon No 30/2012 ST dated 20.6. 2012
or otherwnse AL

_'(m) The 1mpugned order is not- specrﬁc and non, speaklng order and
therefore the same is not legal and proper and rehed upon. judgement of
the Hon’ble Supreme Court passed in the: case: of M/s Tata Engineering &
Locomotive Co. Ltd 2006 (203) ELT 360 (S C )

-4.' The - Respondent Nos. 4 57 10 12 14 15 16 17 and 18 filed Cross
Objection vide letters dated 23. 8 2021 rnter aua, contending that they had
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" Appeal No: V2/7-16,17-25/EA2/GDM2021  ,

made detailed submission to the adjudi_c:ating authority to p'rove that they were -
not liable to service tax. They were prOViding_'Goods Transport Age_ncy Service
and had provided services either to cdmpany or'partnership'firm only. They had
also provided . service of supplying vehlcles on hire to other GTA fn both
situation, they were not liable to pay service tax and submitted copy of reply
subm1tted to the adjudicating authorlty .

4.1 Respondent No. 1 filed Cross Objection vide letter dated 28.3.2022, inter
alia, contending that they were engaged in prowdmg transportatlon service.

The liability to pay service tax on transportatwn service is on recrplent of -
service as per Notification No. 30/2012 ST dated 20 6.2012. In their case the

" service receivers were private limited company, LLP Partnershlp f:rms etc and

atso paid freight hence, liability to pay service tax was on them. They have
submitted written reply along with documents in reply to Show Cause Notice
issued to them and requested to close the appeal proceedmgs. ' '

4.2 Respondent No. 3 filed Cross Ob]ecthl'I v1de letter dated 27 4. 2022 inter
alia, contending that, ' _

(i) They were engaged in prowdzng transportation ‘of goods ' by road
service and also provided trucks on. h1re “basis to GTA. As per
Notification No. 30/2012-ST dated. 20._6.2012, service tax is payable on )
reverse charge basis. The adj'udioa'ting*aUtho:'ity' has duly verified list

. of recipient of service and then only passed the order. Only because it
is not written in OIO, it does not mean thatthe adjudicating authority
has not verified the details of rec:plent _ :

(ii) That SCN based only on ITR/Form 26AS without spec1fy1ng the nature
of service is not valid. The TDS under,t__he Income. Tax Act, 1961 is
applicable on specified transactions"' above the specified limit. The
applicability of TDS does not _n'iade"soch -transaqtions'as-service under
the Finance Act, 1994, | . o | )

(iit) That larger period of limitation ‘cannot be invoked in SCN' When the
information in Form 26AS was avallable w1th the Government from day
one, the allegation of suppression of: facts cannot be made ‘against
them. Therefore, SCN issued to them_,on 3,12.2020 for the period from
2014-15 under Section 73(1) of the Act is barred by limitation.
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. Appeal No: V2/7-15,17-25/EAZIGDW2021

4.3 Respondent No. 6 filed Cross Ob]ection on’ 2542022 inter alia,
contending that, :

(i)  They owned three tankers: whlch was glven :on' hire to the GTA M/s
Suresh Logistics and earned income of Rs 81 81 5667- in the year
2014-15 and such service was exempted from serv1ce tax by virtue of
Entry No. 22(b) of Mega Exemption Notiflcation No. 25/2012- ST dated

| 20.6.2012. They submitted the above fa_t_:ts before- the adjudicating
authority along with documentary evidence The ‘adjudicating
authority dropped the. proceedlngs after gwmg clear fmdings that the.
assessee was eligible to clalm exemption of relevant entry of
exemption notification. ' o

(ii) The SCN was issued on 3.12. 2020 for the F Y 2014-15 whtch is much
beyond the prescrlbed time limit under Sectlon 73(1) of the Act.

4.4 'Respondent No. 11 filed Cross Ob]ection on 2542022, mter alia,
contending that, o S _ -

(1) - They were engaged in busmess of glvmg on hlre a means of
" transportation of goods to a goods transport agency (GTA) and the

ssaid service was exempt from serv1ce tax as per Notificatlon No.

' 25/2012-ST dated 20.6.2012." They submltted relevant "documents
before he adJudlcating authority who dropped the proceedings vide
order dated 17.3.2021. '

(ii)  The SCN was issued to them by invoklng provrso ‘to Section 73(1) of the
Act however, ingredients necessary for lnvocation of extended period
of limitation is absent in their- case Thus, Show Cause’ Notice itself is

arred by limitation and,ther,efor_e _unsus_tamable_m _law

- 5. Personal Hearing in the matter was scheduled m v1rtual mode through
video conferencing on 24.3.2022, 5 4, 2022 and 27 4 2022 and commumcated to

- the Respondents by letters sent through Reglstered Post Heanng was attended
by followmg Respondents: - S '

' (i} - Shri Paresh Vasani, appeared on behalf of Respondent No. 1 on
25.3. 2022 He stated that the f1rm ‘had provided GTA service to body
corporatel partnership firm and llablllty to pay semce tax was on service
recipient. I P - : o

- (ii)  Shri Abhishek Doshi, C. A appeared on behalf of Respondent No. 3

27.4.2022. He reiterated the submissmn made in- Cross Ob]ection to
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appeal.

(iii)  Shri Ravi Tanna, C.A. appeared on behalf of Respondent No. 6 on
27.4.2022. He reiterated the.submission made in -Cross Objectron to
appeal. He further stated that part of demand is also time barred.

(iv)  Shri Neel Pomal, C.A. appeared on behalf of Respondent No. 11 on
27.4.2022. He reiterated the submiss1on made in Cross Ob]ection to
appeal '

6. | have carefully gone through the f'acts of the Case, the impugned order,
appeal memorandum, Cross Ob]ectlons ﬁted by the Respondents as well as oral
submission made at the time of heanng The rssue to be decided in the present
appeals .is whether the adjudicating authorlty has correctly dropped the
proceedings initiated against the Respondents or not '

7. On perusal of the records, | find that 'proceedin'gs were initiated against
the Respondents on the basis of 1nformatlon recelved from the Income Tax
Department, which indicated that the Respondents had earned income for
providing services during the F. Y. 2014 15 but were not. reglstered with Service
Tax Department. The adjudicating authonty venﬁed Form 26AS Transportatron
bills, Transportation ledgers and declaratlon of GTAs subrmtted by the
Respondents and held that the Respondents had nghtly avalled the benefit
exemption Notification No. 25/2012-ST dated 20.6. 2012 and Not1f1cat1on No.
30/2012-ST dated 20.6.2012 and dropped the demand ra1sed in the SCNs. .

7.1 The Appellant Department has contended that the impugned order is not
specific and non-speaking order. inasmuch as- the adjudlcatmg authonty simply
drawn conclusion that benefit of Exemptwn Not1f1catton No. 25/2012-5T dated

20.6.2012 and Notification No. 30!2012 ST dated 20 6. 2012 were available to -

parties without giving any finding and w1thout specrﬁcally mentlomng who were
GTA and who had provided only veh1cles on h1re to, GTA and whether the service
recipients were falling under specific person mentloned under Rule 2(d){1)(B) of
the Service Tax Rules, 1994 and under the persons ment1oned at para 1A(ii) of
Notification No. 30/2012-ST dated 20.6.2012 or ot_herw1se. E

8. I find that.the adjudicating authority has adjudicated 22 Show Cause
Notices issued to 22 different entities under common order. As narrated at Para
21 of the 1mpugned order, the adJudlcatrng authorfty had venﬁed Form 26AS,
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Appeal No: V2/7-15,17-25/EA2/GDM/2021

Transportation bills & Transportation é'ledgere' for -the FY 2014-15 and
declarations of GTA submitted by the ReSpondents in cases where tranSport
vehicles were provided on hire basis to other GTA and came to conclusion that
the Respondents had rightly availed the. beneflt ef Exemption Notification No.

25/2012-ST dated 20.6.2012 and Notlfication No 30/2012 ST dated 20.6.2012
and consequently, the Respondents were - ‘n:qt_ _ltable to. pay-service tax. The
Appellant Departmient has not brought on teeoi"d'aﬁy ev'idences 'indicating that
the Respondents were not ellgible for the beneﬁt of said notiﬁcatlons Though
the adjudicating authority has not spec1f|cally mentloned about Respondents
who had provided only vehicles on hlre ‘to GTA and ‘whether the service
recipients were falling under spe(:lﬁed person mentloned at para 1A(ii) of
Notification No. 30/2012-ST dated 20.6: 2012 or otherw1se, however, this cannot
be a ground to nullify entire proceedmgs cons.lderlng the fact that the
adjudicating authority. had allowed the beneﬁt of sa1d exemptton notifications
only after verification of documents subm:tted by the Respondents which is not
dlsputed by the Appellant Department. - o L

81 1 also take note of the Instructien"dat'ed 26'10 2021 i55ued by the Board,
wherein it has been directed to the field format1on to issue Show Cause Notice
only after proper verification of facts. ;The.;ad]udllcattng_ authorities were also

.advised ‘to pass a judicious - order aft'er'proper"'appreciation-of facts and
submission of the notice. The relevant portion of the sa1d Instructlon is

reproduced as. under: :
- “Representatlens have been reeewed from vanous trade boches and
associations regardmg instances of mdlscnmnate 1ssuance of demand notices
" by the field formations on the basm of ITR-TDS data reeelved from Income
Tax Department. L :

.2. "~ In this regard, the undemgned is du-ected to mfonn that CBIC vide
mstructlons dated 01.04.2021 and 23.04. 2021 1ssued v1de F. No 137/47/2020-
ST, -bas directed the field formauons that whﬂe analysmg ITR-TDS data
'reeewed from Income Tax, a reconelhatlon statement has tobe sought from the
' taxpayer for the difference and whether the semee mcome earned by them for

the correspondmg period is, attnbutable to any of the negatlve- list services

. specified in Section 66D of the Finance, Act, 1994 or exempt from payment of
Service Tax, due to any reason, IT. was further re1terated that demand nofices

not be issued mdlscnmmately based on. the dlfference between the ITR-
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TDS taxable value and the taxable value in Se’rvioc Tax Reéturns,

- 3. It is once again reiterated that mstructaons of the Board to issue show
cause notices based on the difference i m ITR TDS data and service tax returns
only after proper venﬁcauon:of facts, may be.followed chhgently. Pr. Chief
Commissioner/Chicf Commissioner (s) may devise a suitable mechanism to
monitor and prevent issue of indiscrinﬁnate 'ahow'causc notices. Needless to
mention that in all such cases where the noﬁoesfiia\re already been issued,
adjudicating authorities are expccted to pass a _|ud101ous order after proper
appreciation of facts and submission of the notlce »

8.2 | find that the impugned order passed by the'adjudicating' authority is in
consonance with the Instruction dated 26.10.2021" sup’ra'issued by the Board.
After examining the contentions raised by the Appellant Department vis-a-vis
facts emerging from records, | am of the consrdered opinion that impugned
order does not require any interference. i

9. Apart from above, it is observed that demand pert:ain_s to F.Y. 2014-15

and last date for issuance of Show Cause Notices by invoking extended period of
limitation under proviso to Section 73(1).of the Act was 25.4.2020, but the Show
Cause Notices were issued to the. Respondents in the "rnonth of December, 2020,
which is beyond limitation prescribed under Section 73 of the Act. Thus, Show
Cause Notices are not sustainable on lln'ntatron as well

10. In view of above | uphold the lmpugned order and reject the appeals
filed by the Appellant Department. - : e

11. artﬂaarcﬁamaﬁfaﬁni mmﬁqemmaaaaﬁar%ﬁrmm%r _
11.  The appeals filed by the Appellant stand drsposed _'ff in above terms.

SH KUMA%’

| / @/L \ Commrssloner (Appeals)

are‘f:"cz. (srtfw)
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" Appeal No: V2/7-15,17-25/EA2/IGDM/2021

To,
1.

M/s Bimalsinh Mahendrasinh JadeJa St

( Shital Roadlines)
Office No. 02,

2nd Floor,Shaikh Chamber, S g

Plot No. 16A, D.B. Z, South,
Gandhldham

M/s Teekmaram Purkharam Choudhary,-.::. T TV 1R
-'12#: ﬂhﬁmrr 370201 "

M R Shah Chamber, Plot No 355
Sector-12B,

Gandhidham. .
3. MJs Agrawal Cargo Carriers, WGWWWHEH i
- Shop No. D71, - _;i_"ﬂiﬂrs‘h*.. ﬂnhum-svozm
Gandhidham. ey
4. M/s Paresh Jethanand Ladhar, j_'iﬂ'ﬂ#ﬂ.’ar@fmm, 345—1;,
345-A, Apna Nagar, | IR, Trrzftmemzm
' Gandhldham | :
5. M/s Paresh Jethanand Ladhar (HUF), TR : g
~ 345-AApna Nagar,Gandhrdham 3 ;
6. M/s Dhanpati Somchand Shah,

Shop No.9,Ground Floor, Raj deep
Complex, Plot No. 15,Sector 9 C
Opp-Dena Bank,

Gandhidham

M/s Kanabhai Bhachubhai Ahlr (HUF),

345- A, Apna Nagar,Gandhidham.

MIs_Mahesh Tirathdas Mithwani, - -~ - T R

Radhaswami Roadways, Shop No.1,

Mohan Market, Plot No.58, Sector 9 -,.. effe da

Gandhidham.

.. M/s Laxmlnarayan Khatwa,

M R Shah Transport, Plot No. 355
Sector 12-B, .
Gandh1dharn

-10.
" "No.21, Plot No.79, A.S. Chamber, . .

Mis: Shree Chamunda Roadlmes, Shop

Sector 9-C,National nghway,
Gandhidham.

1.

M/s Kanaiya Lal Kodarani,
Agrawal Road Line Pvt. Ltd.,

Ward 12-B, Plot No.356, Gokul Park b 370201 B

Tagore Road Gandhldham
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t

12. M/s Bharat Kanabhai Ahir, _
345-A, Apna Nagar, | TR, Trrfﬂﬂm 370201 .
Gandhidham. R
. 13. M/s Prakash Tirathdas Mithwani, - ﬂﬂ#mmm b
Radhaswami Roadways, Shop No.1, - TR AW, GO AR, AR
Mohan Market, Plot No.58, Sector- R E e, WW 58; m 9 T
Gandhidham. o _'370201 N :

14. M/s Govind Bacha Bava, L ﬁﬂ#"ﬂﬁaaﬁrw R
J R Roadlines Pvt. Ltd.,Plot No.6, | SR e m’ltaazse-.fz
Sector-10 C, _;%aa mernl’nrmmzm
Gandhidham. e :

15. M/s Naranbhai Kanabhai Ayar (HUF),'g --mmmwm
345-A,Apna Nagar, || 345-T JUTR, fmh'znq-a?oém
Gandhidham, : :

16. M/s Vinodkumar Fundanlal Sharmai,__-

R No 40, Royal Villa, Antarjal,
Gandhidham. '

17. M/s Hasmulch Hamir Chaiya,

Jigar Bulk Carrier, 30, Tanker . . - - |I9R &P S
Association Building, Transport Nagar : h
Gandhidham. o

18. M/s Kankuben Karshan Chaiya, Jigar_; | '_ & G
Logistics, 30, Tanker Association . ao,?.aﬂ RO
Building, Transport Nagar, ' ﬁ%’n gmq’réqm Tmﬂ%rr«'r 370291
Gandhidham. '

gfafefe - -

1) WWW@WW@WWW, mﬂ%ﬁmﬁ'_
EIGLIRE R -

2) ;MIw, ﬁ@wﬂwﬁﬂmﬂmmﬁmmmﬁmﬁ
AFETF FEATE G|

3) WA A, ﬁ@ﬁquwﬁnmw m%i’tm(mg&)mq?r_
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